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DETAILED ACTION 
Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

2. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

3. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

4. Claims 1-27, are rejected under 35 U.S.C. 103(a) as being unpatentable over Kepplinger 
et al (US Pub. 2002/0192345) in view of Hunter (US. Pat. No. 3,365,305). With regard to claims 
1-6 and 14-20, Kepplinger et al disclose an aerated food component having a high fruit content 
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([001 1] lines 1-2), the amount of fruit concentrate utilized varies from 1 to 80%, but the 
preferred range is from 5 to 20% as in claims 3, 15 and 16 ([0014] lines 9-13), these ranges are 
within applicant's recited range. However, Kepplinger et al failed to disclose a solids level 
greater than 80% as in claim 17. It would not have involved an inventive step to increase the 
level of solids from 80% to 81% or higher because the level is already high enough to be able to 
incorporate other ingredients absent any clear and convincing evidence and/or arguments to the 
contrary. The fruit concentrate can comprise a puree of a desired fruit, fruit juice, fruit powders 
and combinations thereof as in claims 4 ([0014] lines 1-5). The aerated food component has a 
moisture content of from 14 to 30%, but can be dried to a moisture content from 1 to 6% as in 
claims 6, 19 and 20 ([0012]). However, Kepplinger et al failed to disclose hexametaphosphate as 
a component. Hunter teaches an aerated food product comprising from 0 to 12% on dry basis of a 
buffering agent such as sodium hexametaphosphate as in claim 5 (col 3 lines 67-75). It would 
have been obvious to one of ordinary skill in the art to modify Kepplinger et al with Hunter by 
incorporating hexametaphosphate as a buffering agent. 

5. With regard to claims 7 and 27, Kepplinger et al disclose a flavor content of 1.16% and a 
color content of 0.27%. These percentages are within applicant's recited range. (See page 4, table 
2). 

6. With regard to claims 8, 13, 21 and 26 Kepplinger et al disclose a variety of sweeteners 
that can be utilized at a range from 10 to 90% including com syrup, sucrose ([0013]); this range 
is within applicant's recited range. Claims 8 and 21 fturther require the use of a seed sugar. Table 
1 shows granulated sugar, applicant's specification disclose particular fine sugars ([0013]). No 
patentable distinction is seen at this time in the use of the granulated sugar and the use of a seed 
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or "fine" sugar absent a showing of unexpected result using the claimed seed sugar. Therefore, it 
would have been obvious to one of ordinary skill in the art to use the granulated sugar of the 
reference as a sweetener absent a showing of unexpected results using a seed sugar. 

7. With regard to claims 9-12 and 22-25, Kepplinger et al disclose that ionic hydrocoUoid 
compounds such as alginate, carrageenan or low methoxy pectin could be utilized in an aerated 
product to help form stable aerated structures at a range from 0. 1 to 5%, this range is within 
applicant's recited range ([0015] and [0016]). Kepplinger et al also disclose that other 
ingredients such as guar gum, xanthan gum etc could be utilized ([0022]). It would be obvious 
to expect that these compounds will also function as film-forming agents because they have the 
same components. 

8. Claims 28-45 are rejected under 35 U.S.C. 103(a) as being unpatentable over Kepplinger 
et al (US Pub. 2002/0192345) in view of Hunter (US. Pat. No. 3,365,305) as to the above claims 
and further in view of Zietlow et al (US. Pat. No. 6,432,460). With regard to claims 28-30, 33, 40 
and 42, Kepplinger et al disclose that the aerated food product can be used in a variety of ways, it 
can be a stand-alone marshmallow-type snack or it can be incorporated as part of other food 
products ([0024] lines 1-4). A sample was prepared by combining water, high fructose com 
syrup, sugar, and gum as in claim 30. The mixture was heated to 88% solids as in claims 29 and 
33, and then cooled to 100°F, which is below the crystallization temperature of the sucrose 
solution ([0025]). The cooled mixture was then combined with the other ingredients in amounts 
as recited above such as fruit puree, flavor, color etc. The mixture was aerated by mixing using a 
paddle on high speed for 5 minutes ([0025]). A particular amount of a hexametaphosphate has 
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been disclosed above. However, Kepplinger et al failed to disclose the density of the aerated 
product and adding a particular amount of a hexametaphosphate. Zietlow et al teach an aerated 
food product, especially marshmallov^ with about 1 to 30% moisture and having a density of 
about 0.1 to l.Og/cc (abstract). By conversion this is 0.8 to 8pds/gallon. This range is within 
applicant's recited range as in claims 28 and 42. Hunter teaches adding from 0 to 12% of sodium 
hexametaphosphate as a buffering agent (col 3 lines 67-75). It would have been obvious to one 
of ordinary skill in the art to modify Kepplinger et al with the teaching of Hunter and Zietlow et 
al to expect that as the referenced composition possesses the elements as instantly claimed, it 
would be considered inherent that the density is similar absent any clear and" convincing evidence 
and/or arguments to the contrary. 

9. With regard to claims 3 1 -32, Kepplinger et al disclose a sugar solution heated to 246°F 
and then cooled to 180^F ([0030]). These temperatures are within applicant's recited range 

10. With regard to claims 34 and 35, Kepplinger et al disclose an aerated food component 
having a high fruit content ([001 1] lines 1-2), the amount of fruit concentrate utilized varies from 
1 to 80%, but the preferred range is from 5 to 20%. These ranges are within applicant's recited 
range. 

1 1 . With regard to claim 36, Kepplinger et al disclose a variety of sweeteners that can be 
utilized at a range from 10 to 90% including com syrup, sucrose ([0013]), and table 1 shows 
granulated sugar. However, Kepplinger et al failed to disclose adding seed sugar to the cooled 
sucrose solution. Zietlow et al teach a method of preparing an aerated confection by seeding a 
liquid confection blend with dry sugar crystals to form a seeded liquid confection and then 
aerating and drying to form a dried aerated confection piece (abstract). Applicant's specification 
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discloses particular fine sugars ([0013]). No patentable distinction is seen at this time in the use 
of the granulated sugar and the use of a seed or "fine" sugar absent a showing of unexpected 
result using the claimed seed sugar. Therefore, it would have been obvious to one of ordinary 
skill in the art to use the granulated sugar of the reference as a sweetener absent a showing of 
unexpected results using a seed sugar. 

12. With regard to claims 37-39, Kepplinger et al disclose that ionic hydrocoUoid compounds 
such as alginate, carrageenan or low methoxy pectin could be utilized in an aerated product to 
help form stable aerated structures at a range from 0.1 to 5%, this range is within applicant's 
recited range ([0015] and [0016]). Kepplinger et al also disclose that other ingredients such as 
guar gum; xanthan gum etc could be utilized ([0022]). 

13. With regard to claims 43-45, Kepplinger et al disclose that the aerated food product can 
be extruded into a desired shape ([0024]) and that the product has a moisture content of from 14 
to 30%, but can be dried to a moisture content firom 1 to 6% ([0012]). This range is within 
applicant's recited range. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Adepeju Pearse whose telephone number is 571-272-8560. The 
examiner can normally be reached on Monday through Friday, 8,00am - 4.30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-2 17-9197 (toll-free). 
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